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The do— listed on the endosed PTO Form-,449 are submitted pursuant ,0 37 
CFR§§ 1 56, 1.97,and 1.98. Copies of One doeuments are endosed as neeessary. 

Appiican.n.rthersubmitsthis.nfonnationDisdosureSm^enttocan.othe 
action of rheExaminer certain research activities that the assignee of the above-rdeubfied 

e^eesofdrepresentassisneewithdre— — — 

and tire temporary distribution of first through third sample contamers (rtems C9-C11) 
confidential basis to third parties. 

,„ summary, while me concept pages (items C4-C8) and sample contamers (C9-C1.) 
re ,a,e to coding containers in general, mey do no, disclose or suggest tire invention as 
amedinthe resent application nor render i, ob.ous because none of such concept pages 



^owever.ifthe concept pages and the sample confers were held ,0 embody or 
render obvious the claimed invention (which they do „o.),i«is contended thatthe research 
activity pertaining thereto qualifies as an experimental use. 

Between June S and June 24, 1999, in numerous shopping maHs across the Umted 
States, employees of the marketing research agency screened numerous individuals to 
determine whether such individuals would make appropriate participants for an mtervtew 

questions") that were asked were intended to select participants meeting the fo.Iowmg 
OC eupations(e.g.,advertising,marke«ng, supermarket, manufacmrer of household nes, 

years of age; and did most of tire grocery shopping for his/her househo.d. 

A total of 152 participants satisfied tire above conditions and were shown tire firs, 
concep,pa g e(i,emC4,.Tf,esel52participan.s were asked numerous questions (here-nafter 
••evalll questions") such as: whetiter the participant liked or disliked me concept of a 
Ilinercaableofkeepingfoodcoldforsevem.hour.medegreetowhichthepartictpan. 
I k edordis,Ld,heconcep, ; andhowmuchmeparticipan.wou,dbewining,opayforuch 
acontainer. Afterbeingasked these evaluative questions, the ,52 participants were askedto 
XaconfidentiaUtyag—^ 
signed such an agreement. 

The second through fifth concept pages (items C5-C8) were not shown to tire 
foregoing. 52 participants, bu, were instead shown on tire tote rnet to other participants 

screening questions noted above. In addition, before viewing any of , terns CM* *e 
eonf,dentia 1 . ta ^e,participan«whov i eweduaesecondu^ughfi ft hconceptpa g es(. tem s 
C5-C8) were asked questions similar or identical to the above evaluative questions. In 
addition, a. leas, some of tire Internet participants received money (e.g., $5) for to 



Specific^, — January 10 and Januaty 25, 2001,. he second concept page (nem 
CS) was shown on the Interne, to 203 participants. Also during .his period (January 10 - 
January 25,2001), the third concept page (item C6) was shown on .he Interne. «o 213 
participant (The third concep. page (i.em C6), in addirion .o descrihing a confer una. 
Lps food cold, also introduced the concep. of such a confer incorporatmg a color-change 
feature.) Between Fehruary 7 and Fehruary 14, 2001, the fourth and fifth concept pages 
(Hems C7 and C8) were show, on the Interne, to 2, 3 participants. The fourth concept page 
(item C7) differs from .he fifth (item C8) in terms of pricing information (i.e., untem C a 
single container is shown a. $4.99, white in item C8 two containers are shown offered a. 
$6.99). Upon information and belief, the 629 participants who saw the second through fifth 
concept pages (items C5-C8) were each paid $5. 

Of the 781 participant noted above, six groups were selected .0 rece.ve sample 
containers iden.ical.oftose shown in items C9-C1 1 on a confident and temporary basts. 
(Each of items C9-C11 consist of apair of digital photographs wherein eachpatr mcludes a 
perspective and a cross sectional view of each samp,e container.) Each of the six groups 

to sign an additiona. confidentiality agreement prior to receiving a sample container. Upon 
information and belief, all participant signed such agreement Also upon informabon an 
belief, each and every participant was paid anywhere from S60-S75. The parficpants of three 
of the six groups received containers on May 1 5, 2000, in Northfie.d, Illinois, whde the 
participant of fte other three groups received containers in Phoenix, Arizona, on May 16, 
2000 Each participan, was requested to take fte containers) home and .0 use fte 
containers) ,„ store items. Approximately three to four weeks following fte distribute of 
the sam P .e confers, fte sample continers were collected by .he research agency retamed 
by fte present assignee, and the participant were interviewed to determine whether fte 

sampte containers performed in a fashion the participant found to be accept. Upon 
information and belief, all of the sample containers were collected from all of the 
approximate* 50-odd participants. Some participants in fte six groups noted cracktng of fte 
fid and leakage around fte.id and suggested .ha. fte lid should be made sturdier and prov.de 
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tateI seaUn g Participants s^.edissa.i.facaonwtttheinoo^biH.yof^ 
better sealing. f research aeency reported its findings and 

sample containers with microwave usage. The research agency p 

,04 U.S. 333,336 (.881); Tone Brokers, Inc. , Sysco Cor„ora«on, 28 F.3d 1192, 

(Fed. Cir. 1994). s 102(b) "public use" bar. As stated 

Experimental use is an exception to the 35 U.S.C.&HUW P 
byth eUS Su^eCourt/Tbeuseofan— nbyune — himse.f, or any the, 

perfecuon ha ^ ^ experimental use 

^eadevice. Po „ te v. W o« 2.4 U.S.P.Q. 506, 510 (D.D.C. 98 ). 
Expertise applies where the to tal«y of circumstances .nd.ca.es 

d evice wo*s)and no, to gauge consumer demand. InreJan.es A. SnUKl MM 
(Fed Cir 1983). In determining me dominant purpose, a court may assess a numbe of 

CJJT-*^-^-^^--* °3 n 40.30 
^oseoftheexperintentauo, C.K. W, /ne. v. A* ,57 Md^M 
Zcir. 1998)(Bryson,J.,dis S en«nginpart); a *rO i / W,/»c. v. Geo Vann.Inc.m 



claimed invention. ^ sample 

Second a S discus S edabove,iftt.eoo„cep«pag=s(, te m S C4-C8)and*e P 



present assignee mamtatneo rcc U i U = m fidentialitv agreements, 

• , M.™He eontrol over the activities by requiring confidennanty agree 
maintamed constderabie control ove ^ ^ 

eollecting the sample containers, askmg for feedback from 

=ES==- 

eombineda,, weigh in f avor of experimental nse snfficientiy to preclude tnggenngtbe 

^^Balonme foregoing, tbe showing of , be concept pages (items C4-CS) and tbe 

n ^Iftosampleeontainersdonotpreclndepa— .oftoCatmed 



61 97(b), no certification or fee is required. 

' Anear, y andfavorab.eac t ionon*erneri«sisre S pec t fanyre,uested. 
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